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GOVERNMENT NOTICE

‘ DEPARTMENT OF HEALTH
No. 1513 , : 17 October 2003

TOBACCO PRODUCTS CONTROL AMENDMENT BILL, 2004

The Minister of Health intends to tablevthe Tobacco Products Control Amendmeht
Bill, 2004 in Parliament next year.

Interested persons are invited to submit any substantiated comments or
representations on the Tobacco Products Control Amendment Bill, 2004 to the
Director-General of Health: Private Bag X828, Pretoria, 0001 (for the attention of the
Director: Health Promotion), within one month of the date of this notice.



STAATSKOERANT, 17 OKTOBER 2003 ~ No. 25601 3

GENERAL EXPLANATORY NOTE:

[ ]  Words in bold type in square brackets indicate omissions from existing
' enactments. : ’

Words underlined with a solid line indicate insertions in ex1st1ng
enactments.

BLL

To amend the Tobacco Products Control Act, 1993, so as to insert definitions of ‘brand
. element’, ‘composmon ) “dxstrlbute , ‘emission’, ‘manufacturer ‘promotion’, ‘public
'conveyance -and ‘vending machine’; ‘to amend definitions of ‘advertisement’, ‘package’, -

‘public place’ and. ‘tobacco product" to provide for the enforcement of national
~regulations; to prohiblt and restrict sales to and by minors; to restrict tobacco sales from
vending machines; to prohlblt the tax-free and duty-free sale of tobacco products; to
provide measures to prevent illicit trade in tobacco products, to i increase the penaltles, and
‘to provide for matters mc1dental thereto 5 '

BE T ENACTED by the Parliament of the Republic of South Africa, as follows:-

Amendment of the Preamble

| | _ The Preamble of the Tobacco Products Control Act 1993 (hereinafter referred to as the
pr1nc1pal Act’ ) is hereby amended by the substitution for the Preamble of the following:

| “Preamble
ACKNOWLEDGING that tobacco use-

is extremely injurious to the health of both smokers or non-smokers and
warrants, in the public interest, a restrictive legislation; -

isa W1dely accepted practxce among adults which makes 1t inappropriate
* to ban completely, :
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REALISING that the association of smoking with social success, business
advertisement and sporting prowess through the use of advertising and promotion may
have the particularly harmful effect of encouraging children and young people to take up
smoking;

CONSIDERING that the extent of the effects of smoking on health calls for
strong action to deter people from taking up smoking, to protect peaple, especially young
people from the harmful effects of tobacco products and to encourage existing smokers

to give up smoking; and

RESOLVING to align the health system with the democratic values of the
Constitution and the international Framework Convention of Tobacco Control and to

enhance and protect the fundamental rights of citizens by discouraging the use, promotion
and advertising of tobacco products in order to reduce the incidence of tobacco-related

illness and death;”
Amendment of section 1 of Act 83 of 1993

2. Section 1 of the Tobacco Products Control Act, 1993 (hereinafter referred to as the
“principal Act”), is hereby amended by the - '

(a) substitution for the definition of “advertisement” of the following definition:

“ ‘advertisement’, in relation to any tobacco product means any drawn, still or
moving picture, sign, symbol, brand element, other visual image or message or
audible message aimed at the public and designed to promote or publicise a
tobacco product or has the effect of promoting or publicising a tobacco product .
or to promote smoking behaviour [and includes the use in any advertisement
or promotion aimed at the public of a tobacco product manufacturer’s
company name where the name or any part of the name is used as or is

included in a tobacco product trade mark,} and includes product stacking and
product displays of any kind or size, and ‘advertise’ has a corresponding

meaning;”;

®) insertion after the definition of “advertisement” of the following definitions:
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(©)

@

@

(@

bstari bination of sul hat is oroduced
as a result of a fobacco product being lit;”;

insertion after the definition of “employed” or “employment” of the following
definitions:

“ ‘manuf ' includ ity that i ated with 1 ‘ ’
. ] ]u * ] ] . ]] ] ] I E N ] 4
controlled by the same entity that controls the manufacturer;”;

substitution for the definition of “package” of the following definition:

train, hus, mini-bus or taxi;”; : T

- substitution for the definition of "public place” of the following definition:

“ ‘public place’ means any indoor, [or] enclosed or semi-enclosed area which is |

open to the public or any part of the public, and includes a workplace and a public
conveyance as well as the area within five metres of any doorways or entrances

the insertion after the definition of “public place”‘ of the following defirlitiqn:
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) substitution for the definition of "tobacco product” of the following deﬁnitions:

mwmmmmwmnummmtmgm
mdudmglabaccg_lcaxe&jnd_any_wmm_mhamleam&mndm
cigaretfe papers, tubes and filters;”;

@) 1nsert10ﬁ after the definition of * trade mark” of the followmg definition:
mndmgmachme.means.anxmaansnfﬂsluhuﬂnmoﬁabam&pmduﬂsjhal
LmaanLedJnjhe_pLescmbed_manneLb;LaLhumanbmng
Amendment of section 2 of Act 83 of 1993
3. Section 2of tﬁe principal Act is hereby amended by-
: (@) by the ‘substitution for subsection (2) of the following subsection:

“(2)  The Minister may by notice in the Gazette prohibit or restrict

_",. o - v' . - " .

(b)  the substitution for subsection (3) of the following subsection:

urisdicti ‘,,; .

(¢)  the substitution for subsection (4) of the following subsection:

@ the substitution for subsection (5) of the following subsection:
“(5)  The Minister may make regulations-

.(a) ag e . . . ' ' y
prascribing | ;:;L."“'”‘,‘“"E']. oS Ml d farmat.of any

(b)  generally as needed to carry out this section.”;
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~ the substitution for subsection (6) of the following subsection:

“Lél Aﬂ_mml&phces,_waxkplaoes_and_publm_cmmexmmﬁs_andmy

mmzdanc&mnhm&mgulatmns. ;

the substitution for subsection (7) of the following sub_seotion:

“(Z)  Children under the age of 18 years shall not be permitted ina

issib] i

Amendment of section 3 of Act 83 of 1993

4. Section 3 of the principal Act is hereby amended by-

@

&)

(c)

@

the substitution for the heading of section 3 Of the following heading:

“Advertismg, sponsorship, promotion and_distnbnnon_oimhaccnpmduﬁs
and [required] information that is required in respect of [packages] the
pas:kagmg.and_lahelhng,of tobacco products ”

the substitution for subsectlon ( 1) of the followmg subsection:

“(1). No_pemon_shaﬂ_adyﬁmwomot&m_cause_m_admnise_or
promote by any other person, a tobacco product or a tobacco product-related
brand element through direct or indirect means, including through sponsorship
otanymgmm&mmeMalaﬂahlmhnMpmgmmm&.pmch
bumaqc,.scho]a:shipﬂr_anmher.yehmle_of_any_kmi

the insertion After subsection (2) (c) of the following subsection:

“d) mkmny_ﬁnmmLQMnbjnmnjo_an;Lpersonm_mspﬁm_Qf_any

bursany_schoiarship_oLany oiheuehmlemmkim

the substitution for subsection (3) and subsection (4) of the following
subsections: ’
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(@ health institutions, including hospitals, pharmacies_and
c I ini CS .

- ()  any educational or training institutions, including primary
and secondary schools, and educational institutions where

moneihan.iﬂ%_of_thejaamers_ane_undeuhﬁ_agﬁ_of_m '

years;”;

. () the insertion after subsection (5) of the following subsections:

“(6)  No person shall sell or offer to sell a tohacco product unless it is
Mdmmmgm&pmmwmsxmmﬂhmmm
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be_en_ .Iil A I . l E Ev. . .

and in leaflets;
@ i ‘ties of 1ol he sald in 2 sing]
package; |

@ ibi ices and si . ¢ cale: and
| o generally as needed to carry out this section of this Act.”.

Amendment of section 3A of Act 83 of 1993

5. Section 3A of the principal Act is hereby amended by the substitution for seétion 3A of
the following section:

“3A  Product Regulation

, No person shall manufacture. sell, ar impart a tohacca i 1 this Act ad reeulafs i ¢ thi
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mustmwde_tQLhe_MmSmLQuhe_publm_abQutmbagcg

pnoduQL__pmeuQn_and_mfoxmanon__QrL_pmdum
composition, ingredients, hazardous properties and brand
elements; ‘ '

- Amendment of section 4 of Act 83 of 1993 |
6. Section 4 of the principal‘Act is hereby amended by-
(@) the substitution for the heading of section 4 of the following héading:

“4 Prohibition of sale of tobacco products to and_bg: persons under the
age of [16] 18 years.”

) the substitution for subsection (1) of the following subsection:
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“(1)  No person shall sell or supply any tobacco product to any pérson
under the age of [16] 18 years [, whether for his personal use or not].”.

{¢) . The insertion after subsection (1) of the followihg subsections: -

| “(2) No.pmonundeﬂh&ag&oil&ymsshaﬂselnmﬁeﬂaseﬂ

Amendment of Section 5 of Act 83 of 1993
7. Section 5 of the pr1nc1pal Act is hereby amended by- . £

(@  the substltutlon for the headmg of section (5) of the followmg headmg

L Restrlctljon on [use of vending machme_s] spmﬁc_fonms_nf_thﬁ_sale_of

,(_b) . the substltutlon for subsecuon (1) of the followmg subsectlon

-« 1) The sale of tobacco products [from] t.hnougkLvendmg machines

shall be restricted [ to places in which purchases from such machines are
inaccessible to persons under the age of s1xteen years] andihe_MszLez_may

(c)  the substitution for subsection (2) of the fo.llowing“sub_secltion: ,

(@ the deletion of subsection (3)
* Amendment of section 6 of Act 83 of 1993
8. Séction 6 of the princ‘ipal'Act is hereby amended by-

(@ the substitution for subsection (1) of the foilowing subsection:

ma;l_‘make [egnllatjgns [gga[d_ ]'ng any matter [ﬁ(]!l‘”ﬁd or per it tﬁd LQb_e_pLescand i
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©

.the deletion of subsection (2).

the substitution for subsection (3) of the following subsection:

“(3) " The Minister shall, not less than [three months] one month

~ before issuing any regulations under this Act, cause a draft of the regulation to

be published in the Gazette, together with a notice declaring his or her intention
to issue such regulation and inviting interested persons to furnish him or her with
any comments thereon or representanons in connection therewith within a
spec1f1ed perxod ” :

Amendment of sectlon 7 of Act 83 0f 1993

9.  Section 7 of the principal Act is hereby amended by-

(a)‘ |

- (b)

©

the substitution for subsection (1) of the following subsection:

- “(1)  Any person who contravenes section 2(1) or fails to comply with
any notice issued in terms section 2(1) shall be guilty of an offence and liable on
conviction to a fine not exceeding [R200] R20 000 or to such penalties as may
be determined for the first offence, and in the case of a any subsequent offences
mﬂnmtnﬁlesﬂhamRZQﬂOQananmozﬂMnRJﬂOﬂQOﬁmemnahms
as may he determined;”.

\' - . * .
the substitution for subsection (2) of the following subsection:

“(2)  Any person who contravenes or fails to comply with any
provisions of sections 4(1) or 5(1) or fails to comply with any notice issued in
terms section 4(1) - shall be guilty of an offence and liable on conviction to a fine
not exceeding [R10 000] R50 000 or such [imprisonment] penalties as may be

. determined muhﬂmmMmmimmMuhSQqumﬁenceun

aimﬁ_oanLlessihanRSQ_ODQ ‘and not more than R 150 000 or such penalties as

} ll d”

the substitution for subsection (3) of the following subsection:

“(3)  Any person who contravenes or fails to comply with the
provisions of section 3, 3A or 4A or any notice issued in terms of section 3, 3A
or 4A shall be guilty of an offence and liable on conviction to a fine not
exceeding [R200 000]_R500 000 or to such [imprisonment] penalties as may be

determined for the first offence, and in the case of a any subsequent offences to
a fine of not less than R500 000 and not more than R 900 000 or such penalties
] 1 I e l-”- L ‘ -
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10.

11.

(@) the insertion after subsection (3) of the following subsections: -

_.“(4) Anmrmn.whg.canlnazene&miaﬂs.m_cgmplmhany .

Transitional arrangements

(1) Any notice or regulation issued by the Minister prior to the coming into
operation of this Act shall remain in force until amended, repealed or replaced by a notice

L N . » . . ‘ £ . -
.or regulation made by the Minister in terms of this Act. -

Short title and commencement

(1 This Act shall be called the Tobacco Products Control Amendment Act,

2003, and comes into operation on a date to be fixed by the President by proclamation .-

in the Gazette.

2) Different dates may be fixed in respect of different provisions of this Act.
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MEMORANDUM UN THE OBJECTS OF THE TOBACCO PRODUCTS CONTROL
AMENDMENT BILL, 2003

1. . The Bill seeks to amend the Tobacco Products Control Amendment Act, 1993 in -
order to bring local legislation in line with the international Framework Convention of
Tobacco Control to which the Republic of South Africa was a cosignatory. [t further lntends
to close loopholes that exist in the present tobacco legislation that were exploited by the
tobacco lndustry and which made prosecutlon on contravent|ons of the Act very difficult.

2. CLAUSE—BYeCLAUS.E A-NAN[_.YSlS _OF THE BILL

2.1 Clause 1 amends the preamble to also |nsert the lnternatronal Framework
Convention of Tobacco Control. S

22 Clause 2 seeks to amend some of the deflnltlons in the. present tobacco leglslatlon
. as well as to insert some new definitions to extent the applrcatlon of Tobacco Products

Control Act and to close down on any loopholes that exist in the present tobacco

leglslatlon S T n : : .

2.3 Clause 3 seeks to provide for the Mlnlster to’ restrrct or prohlblt smoklng in certain.

~ outdoor places such as schools, hospitals and other health institutions and further seeks to
mandate municipalities to enforce the Tobacco Products Control Act and the regulatlons '
lssued in terms thereof s

2.4  Clause 4 seeks to restrict the sale of tobacco products as well as the display thereof.
_and further seeks to empower the Ministet to regulate the format of information on the
- ‘packaging which could include pictorial information and package inserts and quantities in
which tobacco products may be sold as well as where these products should be kept by a -
retaller

2.5 Clause 5 seeks for a manufacturer, importer and retailer to supply to the Minister
with information relating to the tobacco product and further provides for the Minister to
issue regulations relating to the type of information as well as the format in WhICh such
information shall be submitted to the Minister.

2.6  Clause 6 seeks to increase the restriction on the sale of a tobacco prodUct to
Children under the age of 16 years to under the age of 18 years to bring the legislation in
line with the Constitution as well as the international Framework Convention of Tobacco
Control:
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2.7 Clause 7 seeks to restrict the sale of tobacco products through vending machines
and seeks to prohibit the sale of tax- and duty-tree tobacco products.

2.8 Clause 8 seeks to amend the section on regulations and provides for the Minister to
give notice of her intentions to make regulations by publication of a notice in the Gazette
not less than one month in advance in order to give mterested parties an opportunrty to
make comments

2.9 Clause 9 seeks to increase the fine for contravenlng the provrsrons of the Aot and _
. the regulations published in terms thereof to the extent that it will be a deterrent for persons
who are trying to circumvent the'provisions or are not complyrng with the provrsrons ofthe
Act and the regulatlons . .

- 10 Clause 10 deals wrth the transmonal arrangements pnor to the coming |nto operatron
of the Bill. ‘ . - _

| 2.11 CIause 11 contains the short trtle of the Bill and provndes for the commencement of
date of the Bil. : fo . ,

3. ORGANISATIONAL AND PERSONNEL IMPLICATIONS

The Bill provrdes for certarn functlons to be executed by municipalities. However
there will be additional personnel requirements as the functions imposed by the Bill will be
" executed by personnel already employed by municipalities i.e. environmental health
inspectors and metro police officers. However, there could be an additional load on the:
present personnel.involved in the execution of criminal justice as offenders contravening
the tobacco legislation wrll have to be prosecuted and tried through the cnmlnal Justrce
system. . :

4. FINANCIAL IMPLICATIONS FOR THE STATE

There will be no negative flnanmal implications for the State. The positive financial
“implications that the Bill will have for the State is that additional revenue will be generated
- through the prohibition of duty- and tax-free sales of tobacco products as well as the frnes
lmposed for. any contraventlon of the tobacco legislation.
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5. IMPLICATIONS FOR THE PROVINCES

There will be no implications as a result of the Bill forthcoming to any of the
provinces. :

6. IMPLICATIONS FOR LOCAL AUTHORITIES

The Bill will have an impact on municipalities in that it seeks a municipality to
implement and enforce the provisions of the tobacco legislation. To this extent the
functions and duties of officers such as health inspectors and port health officials already in
the employ of a municipality will be extended to include the enforcement of the tobacco

legislation.
7. CONSULTATIONS

The Department of Health consulted apart from such stakeholders such as the
tobacco industry and British American Tobacco, also consulted with the South African
Police Service, Department of Trade and Industry, Department of Agriculture and Land
Affairs, Department of Finance, Department of Provincial and Local Government,
Department of Justice and the Director of Public Prosecutions.

. The Director of Public Prosecutions has expressed the opinion that the degree of
some of the fines might be excessive but it has been decided to revisit this issue once the
comment of the public has also been received.

The Department of Local and Provincial Government hés further indicated that as
municipalities do have the capacity in enforcing the provisions envisaged by the Bill.

The Department of Trade and Industry has questioned the prohibition on the duty-
and tax-free sale of tobacco products, but the Department of Health is of the opinion that
there are no financial or legal considerations which justify the duty- and tax-free sale of
tobacco products. :

8. PARLIAMENTARY PROCEDURE

The State Law Advisers and the Department of Health are of the opinion that the Bill
must be dealt with in accordance with Parliamentary procedure established by section
76(1) or (2) of the Constitution, since it falls within the functional areas listed in Schedule 4
to the Constitution, namely “Health Services” and Municipal health services”.
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