
 

 

 

 

SOUTH AFRICAN LAW COMMISSION 
 
 
 
 
 

PROJECT 110 
 
 
 

REVIEW OF THE CHILD CARE ACT 
 
 
 

REPORT 
 
 
 
 
 
 
 
 
 
 

December 2002 
 

 

 

 



 ii

 

 

To Dr P M Maduna, Minister for Justice and Constitutional Development 

 

 

 

I have the honour to submit to you in terms of section 7(1) of the South African Law 

Commission Act, 1973 (Act 19 of 1973), for your consideration the Commission’s report 

on the Review of the Child Care Act. 
 

 

 

 

 

 

 

 

Madam Justice Y Mokgoro 
Chairperson: South African Law Commission 
December 2002 
 



 iii

INTRODUCTION 
 
The South African Law Commission was established by the South African Law 

Commission Act, 1973 (Act 19 of 1973). 

 

The members of the Commission are: 

 

The Honourable Madam Justice Y Mokgoro (Chairperson) 

The Honourable Madam Justice L Mailula (Vice-Chairperson) 

Adv J J Gauntlett SC 

Prof C E Hoexter (additional member) 

The Honourable Mr Justice C T Howie  

Prof I P Maithufi (Full Time Member) 

Ms Z Seedat 

Dr W L Seriti 

 

The members of the Review of the Child Care Act Project Committee are: 

 

Professor Noel Zaal (Chairperson and project leader) 

Dr Jacky Loffell 

Mr Vusi Madonsela 

Dr Carmel Matthias 

Ms Buyi Mbambo 

Ms Agnes Muller 

Ms Zubeda Seedat 

Ms Lulu Siwisa-Pemba 

Ms Ann Skelton 

Professor Julia Sloth-Nielsen 

Mr Ashley Theron 

 

The researchers responsible for the investigation are Mr G Hollamby, Ms L Stuurman 

and Ms R van Zyl. 

 



 iv

The Secretary is Mr W Henegan.  The Commission’s offices are on the 12th floor, 

Sanlam Centre, corner of Andries and Pretorius Street, Pretoria. Correspondence should 

be addressed to: 

 

The Secretary  

South African Law Commission 

Private Bag X668 

PRETORIA 

0001 

 

Telephone : (012) 322-6440 

Telefax : (012) 320-0936 

E-mail  : lawcom@salawcom.org.za 

 

This report is available on the Internet: http://www.law.wits.ac.za/salc/salc.html 

 



 v

TABLE OF CONTENTS 
 

INTRODUCTION         iii 

LIST OF SOURCES         xxi 

TABLE OF CASES         xxvi 

SELECT LEGISLATION        xxviii 

 

CHAPTER 1 
INTRODUCTION 
1.1 Background         1 

1.2 The Commission’s mandate       3 

1.3 Consultation         3 

1.4 The way forward        4 

1.5 A word of thanks        7 

1.6 A guide to reading this report       7 

 

CHAPTER 2 
THE SCOPE OF THE INVESTIGATION 
2.1 Introduction         9 

2.2 Comments received        9 

2.3 Evaluation and recommendations      10 

 

CHAPTER 3 
THE CONSTITUTIONAL IMPERATIVES RELATING TO CHILDREN 
3.1 Introduction         12 

3.2 Principles underpinning the new Children’s Bill    12 

3.3 The ‘best interests of the child’ standard     14 

 

3.4 The rights of children        16 

3.4.1 Comments received        16 

3.4.2 Evaluation and recommendations      20 

 

3.5 The responsibilities of children      21 

3.5.1 Comments received        21 



 vi

3.5.2 Evaluation and recommendation      22 

 

CHAPTER 4 
CHILDHOOD – ITS BEGINNING AND END 
4.1 Introduction         23 

4.2 Comments received        24 

4.3 Evaluation and recommendations      25 

 

CHAPTER 5 
THE CHILD CARE ACT 74 OF 1983 
5.1 Introduction         29 

 

5.2 The children’s court assistant       29 

5.2.1 Comments received        29 

5.2.2 Evaluation and recommendations      30 

 

5.3 Legal representation for children      31 

5.3.1 Comments received        32 

5.3.2 Evaluation and recommendations      34 

 

5.4 The right of children to self-expression     37 

5.4.1 Comments received        38 

5.4.2 Evaluation and recommendations      38 

 

5.5 Removals in terms of section 11      38 

 

5.6 Removals in terms of section 12      39 

5.6.1 Comments received        39 

5.6.2 Evaluation and recommendations      41 

 

5.7 Bringing children before the children’s court     42 

5.7.1 Comments received        42 

5.7.2 Evaluation and recommendations      43 

 



 vii

5.8 Finding a child in need of care (section 14(4))    43 

5.8.1 Comments received        44 

5.8.2 Evaluation and recommendations      45 

 

5.9 Children placed with persons other than their parents or custodian  47 

5.10 Ill-treated and abandoned children; children whose parents fail to maintain them 

properly         48 

 

5.11 Deadlines         49 

5.11.1 Comments received        49 

5.11.2 Evaluation and recommendations      49 

 

5.12 Contribution orders        50 

 

CHAPTER 6 
ESTABLISHING PARENTHOOD AND THE STATUS OF CHILDREN 
6.1 Introduction         51 

6.2 Legitimacy of children        51 

6.3 Artificial insemination        53 

6.4 Surrogate motherhood       55 

 

CHAPTER 7 
THE PARENT – CHILD RELATIONSHIP 
7.1 Introduction         58 

 

7.2 The diversity of family forms       58 

7.2.1 Comments received        59 

7.2.2 Evaluation and recommendations      59 

 

7.3 The shift from ‘parental power’ to ’parental responsibility’ and changes in 

terminology         60 

7.3.1 Comments received        63 

7.3.2 Evaluation and recommendations      63 

 



 viii

7.4 The acquisition of parental rights and responsibilities   64 

7.4.1 Comments received        67 

7.4.2 Evaluation and recommendations      70 

 

7.5 Parental responsibility and rights agreements    72 

 

7.6 The management of parental rights and responsibilities where several persons 

(parents or otherwise) simultaneously have parental rights and responsibilities or 

components thereof in respect of a child     73 

7.6.1 Comments received        74 

7.6.2 Evaluation and recommendations      75 

 

7.7 Parent-substitutes        75 

7.7.1 Comments received        76 

7.7.2 Evaluation and recommendations      76 

 

7.8 Parenting plans        77 

7.8.1 Comments received        78 

7.8.2 Evaluation and recommendations      79 

 

7.9 Termination of parental rights and responsibilities    79 

7.9.1 Comments received        80 

7.9.2 Evaluation and recommendation      81 

 

CHAPTER 8 
PREVENTION AND EARLY INTERVENTION SERVICES FOR CHILDREN AND THEIR 
FAMILIES 
8.1 Introduction         82 

8.2 Defining prevention and early intervention services    82 

8.3 Promotion, prevention and early intervention: An inter-sectoral 

 responsibility         85 

8.3.1 Evaluation and recommendations      88 

 

8.4 The role of local government       89 



 ix

8.4.1 Comments received        90 

8.4.2 Evaluation and recommendation      94 

 

8.5 The role of traditional leaders in the delivery of prevention and early intervention 

and in safeguarding and promoting the welfare of children   96 

8.6 Court-instigated services       96 

 

CHAPTER 9 
CHILD PROTECTION 
9.1 Introduction         98 

 

9.2 Circumstances in which protective intervention may be required  98 

9.2.1 Comments received        98 

9.2.2 Evaluation and recommendation      99 

 

9.3 The Commission’s broad approach to the protection of children  99 

9.4 Existing situation in South Africa      102 

 

9.5 Setting broad principles for child protection measures   107 

9.5.1 Comments received        110 

9.5.2 Evaluation and recommendations      111 

 

9.6 Harmful cultural practices       115 

 

9.7 Corporal punishment (physical punishment of children by their parents or 

caregivers         115 

9.7.1 Comments received        116 

9.7.2 Evaluation and recommendation      118 

 

9.8 Assessment and treatment / therapeutic services    121 

 

9.9 Permanency planning        123 

9.9.1 Comments received        126 

9.9.2 Evaluation and recommendations      126 



 x

 

9.10 Reporting and registration of reported cases     127 

9.10.1 Comments received        132 

9.10.2 Evaluation and recommendations      134 

 

CHAPTER 10 
THE PROTECTION OF THE HEALTH RIGHTS OF CHILDREN 
10.1 Introduction         138 

 

10.2 Children’s right to basic health care services     138 

10.2.1 Overview of the proposals in Discussion Paper 103    138 

10.2.2 Comments received        139 

10.2.3 Evaluation and recommendations      139 

 

10.3 Consent to medical treatment and / or surgical intervention   139 

10.3.1 Overview of the proposals in Discussion Paper 103    139 

10.3.2 Comments received        140 

10.3.3 Evaluation and recommendations      142 

 

10.4 HIV testing in relation to placement of children in need of care  144 

10.4.1 Overview of the proposals in Discussion Paper 103    144 

10.4.2 Comments received        145 

10.4.3 Evaluation and recommendations      146 

 

10.5 Confidentiality of information relating to the HIV status of children  148 

10.5.1 Overview of the proposal in Discussion Paper 103    148 

10.5.2 Comments received        149 

10.5.3 Evaluation and recommendations      149 

 

10.6 Access to contraceptives       150 

10.6.1 Overview of the proposals in Discussion Paper 103    150 

10.6.2 Comments received        150 

10.6.3 Evaluation and recommendations      152 

 



 xi

10.7 Access to termination of pregnancy services     154 

10.7.1 Overview of the proposals in Discussion Paper 103    154 

10.7.2 Comments received        154 

10.7.3 Evaluation and recommendations      155 

 

10.8 Right to refuse medical treatment      156 

10.8.1 Overview of the proposals in Discussion Paper 103    156 

10.8.2 Comments received        156 

10.8.3 Evaluation and recommendations      157 

 

CHAPTER 11 
THE PROTECTION OF CHILDREN AS CONSUMERS 
11.1 Introduction         158 

 

11.2 Overview of the proposals in Discussion Paper 103    158 

11.2.1 Protecting and informing children as consumers    158 

11.2.2 The sale of dangerous goods to children and safety standards  158 

11.2.3 The sale of solvents and other harmful substances to children  159 

11.2.4 Safety at places of entertainment      160 

 

11.2.5 Media regulation        162 

11.2.5.1 Television broadcast       162 

11.2.5.2 Radio broadcast       162 

11.2.5.3 On-line services       162 

11.2.5.4 Printed material       162 

11.2.5.6 Advertising        164 

 

11.3 Comments received        164 

11.4 Evaluation and recommendations      164 

 

CHAPTER 12 
CHILDREN IN ESPECIALLY DIFFICULT CIRCUMSTANCES 
12.1 Introduction         166 

 



 xii

12.2 Children affected by HIV/AIDS, including orphaned children  167 

12.2.1 Overview of the proposals in Discussion Paper 103    167 

12.2.2 Comments received        170 

12.2.3 Evaluation and recommendations      172 

 

12.3 Children with disabilities       174 

12.3.1 Overview of the proposals in Discussion Paper 103    174 

12.3.2 Comments received        176 

12.3.3 Evaluation and recommendations      177 

 

12.4 Child labour         177 

12.4.1 Overview of the proposals in Discussion Paper 103    177 

12.4.2 Comments received        180 

12.4.3 Evaluation and recommendations      180 

 

12.5 Children living or working on the streets     181 

12.5.1 Overview of the proposals in Discussion Paper 103    181 

12.5.2 Comments received        184 

12.5.3 Evaluation and recommendations    `  185 

 

12.6 Commercial sexual exploitation of children     186 

12.6.1 Overview of the proposals in Discussion Paper 103    186 

12.6.2 Comments received        188 

12.6.3 Evaluation and recommendations      190 

 

CHAPTER 13 
THE PROTECTION OF CHILDREN CAUGHT UP IN THE DIVORCE / SEPARATION 
OF THEIR PARENTS 
13.1 Introduction         192 

 

13.2 Improving outcomes for children      192 

13.2.1 Hearing children’s voices       192 

13.2.2 Reducing conflict        195 

13.2.3 Parenting education        196 



 xiii

13.2.4 Joint custody         197 

 

13.3 The ‘maternal preference’ or ‘tender years’ rule    200 

13.4 Other comments received       200 

13.5 Conclusion         202 

 

CHAPTER 14 
EARLY CHILDHOOD DEVELOPMENT 
14.1 Introduction         203 

 

14.2 Overview of the proposals in Discussion Paper 103    203 

14.2.1 Defining ECD         203 

14.2.2 Responsibility for providing ECD services     204 

14.2.3 Minimum standards for ECD services     204 

14.2.4 Registration of ECD services       204 

14.2.5 Lines and levels of Government responsibility    205 

14.2.6 Monitoring, inspection and closure of ECD services    206 

 

14.3 Comments received        206 

14.4 Evaluation and recommendations      208 

 

CHAPTER 15 
PARTIAL CARE 
15.1 Introduction         210 

   

15.2 Overview of the proposals in Discussion Paper 103    210 

15.2.1 Defining partial care        210 

15.2.2 Licensing of partial care facilities      211 

15.2.3 Minimum building standards for partial care facilities (places of care) 211 

15.2.4 Assistance to providers of partial care services    212 

15.2.5 Partial care not provided at partial care facilities (places of care)  212 

15.2.6 Monitoring and inspection       213 

 

15.3 Evaluation and recommendations      213 



 xiv

CHAPTER 16 
FOSTER CARE 
16.1 Introduction         215 

 

16.2 Conceptualising foster care       215 

16.2.1 Overview of the proposals in Discussion Paper 103    215 

16.2.2 Comments received        216 

16.2.3 Evaluation and recommendations      217 

 

16.3 Cluster foster care        217 

16.3.1 Overview of the proposals in Discussion Paper 103    217 

16.3.2 Comments received        218 

16.3.3 Evaluation and recommendations      218 

 

16.4 Specialist or professional foster care      218 

16.4.1 Overview of the proposals in Discussion Paper 103    218 

16.4.2 Comments received        219 

16.4.3 Evaluation and recommendations      219 

 

16.5 Selection criteria for prospective foster parents    220 

16.5.1 Overview of the proposals in Discussion Paper 103    220 

16.5.2 Comments received        220 

16.5.3 Evaluation and recommendations      220 

 

16.6 Social and cultural issues when placing children in foster care  220 

16.6.1 Overview of the proposals in Discussion Paper 103    220 

16.6.2 Comments received        221 

16.6.3 Evaluation and recommendations      221 

 

16.7 Parental rights and responsibilities for foster parents   222 

16.7.1 Overview of the proposals in Discussion Paper 103    222 

16.7.2 Comments received        223 

16.7.3 Evaluation and recommendations      223 

 



 xv

16.8 Termination of parental rights and responsibilities over certain children in foster 

care          224 

16.8.1 Overview of the proposals in Discussion Paper 103    224 

16.8.2 Comments received        224 

16.8.3 Evaluation and recommendations      225 

 

16.9 Reunification services and statutory supervision    225 

16.9.1 Overview of the proposals in Discussion Paper 103    225 

16.9.2 Comments received        226 

16.9.3 Evaluation and recommendations      227 

 

16.10 Duration and extension of foster care order     228 

16.10.1 Overview of the proposals in Discussion Paper 103   228 

16.10.2 Comments received       229 

16.10.3 Evaluation and recommendations     229 

 

16.11 Rights of non-South African children to foster care grants   230 

16.11.1 Overview of the proposals in Discussion Paper 103   230 

16.11.2 Comments received       230 

16.11.3 Evaluation and recommendations     230 

 

16.12 Social security         231 

16.12.1 Overview of the proposals in Discussion Paper 103   231 

16.12.2 Comments received       232 

16.12.3 Evaluation and recommendations     232 

 

CHAPTER 17 
ADOPTION AS A FORM OF SUBSTITUTE FAMILY CARE 
17.1 Introduction         233 

17.2 Overview of the current law and the proposals in Discussion Paper 103 233 

 

17.3 Who may be adopted and by whom?      233 

17.3.1 Overview of the proposals in Discussion Paper 103    235 

17.3.2 Comments received        237 



 xvi

17.3.3 Evaluation and recommendation      237 

 

17.4 Consent to adoption        239 

17.4.1 Overview of the proposals in Discussion Paper 103    243 

17.4.2 Comments received        244 

17.4.3 Evaluation and recommendations      245 

 

17.5 Effect of an adoption        247 

17.5.1 Overview of the proposals in Discussion Paper 103    248 

17.5.2 Comments received        248 

17.5.3 Evaluation and recommendation      249 

 

17.6 Giving or receiving considerations for adoption    249 

17.7 Subsidised adoption        250 

17.8 Access to information        251 

17.9 Facilitating open adoptions       251 

17.10 Adoption services        253 

 

CHAPTER 18 
RESIDENTIAL CARE 
18.1 Introduction         254 

18.1.1 Comments received        254 

18.1.2 Evaluation of comments       255 

 

18.2 Forms of residential care       255 

18.2.1 Comments received        255 

18.2.2 Evaluation and recommendations      256 

 

18.3 Regulation of residential care       257 

18.3.1 Comments received        257 

18.3.2 Evaluation and recommendations      258 

 

18.4 Human resources        258 

18.4.1 Comments received        259 



 xvii

18.4.2 Evaluation and recommendations      259 

 

18.5 Registration and classification      261 

18.5.1 Comments received        261 

18.5.2 Evaluation and recommendations      261 

 

18.6 Programmes         264 

18.6.1 Comments received        264 

18.6.2 Evaluation and recommendations      265 

 

18.7 Geographical location and size      265 

18.7.1 Evaluation and recommendations      265 

 

18.8 Procedures         266 

18.8.1 Designation         266 

18.8.1.1 Comments received       266 

18.8.1.2 Evaluation and recommendations     267 

 

18.8.2 Duration of orders        267 

18.8.2.1 Comments received       267 

18.8.2.2 Evaluation and recommendations     268 

 

18.8.3 Appeals from the children’s court      270 

18.8.3.1 Comments received       270 

18.8.3.2 Evaluation and recommendations     270 

 

18.8.4 Release of a child at the age of 18 years     271 

18.8.4.1 Evaluation and recommendations     271 

 

18.8.5 Discharge         271 

18.8.5.1 Comments received       272 

18.8.5.2 Evaluation and recommendations     272 

 

18.8.6 Children who abscond       272 



 xviii

18.8.6.1 Comments received       272 

18.8.6.2 Evaluation and recommendations     273 

 

18.8.7 Administrative transfers       273 

18.8.7.1 Comments received       273 

18.8.7.2 Evaluation and recommendations     274 

 

18.9 Right to care and protection in residential care facilities   274 

18.9.1 Evaluation and recommendations      275 

 

18.10 Minimum standards and quality assurance in residential care  275 

18.10.1 Comments received       276 

18.10.2 Evaluation and recommendations     278 

 

18.11 Funding of residential care       279 

18.11.1 Comments received       279 

18.11.2 Evaluation and recommendations     279 

 

CHAPTER 19 
RELIGIOUS LAWS AFFECTING CHILDREN 
19.1 Introduction         281 

19.2 Comments received        281 

19.3 Evaluation and recommendations      281 

 

CHAPTER 20 
CUSTOMARY LAW AFFECTING CHILDREN 
20.1 Introduction         283 

20.2 Overview of the proposals in Discussion Paper 103    283 

20.3 Comments received        285 

20.4 Evaluation and recommendations      285 

 

CHAPTER 21 
CHILDREN – THE INTERNATIONAL DIMENSIONS 
21.1 Introduction         287 



 xix

 

21.2 Inter-country adoptions       287 

21.2.1 Comments received        288 

21.2.2 Evaluation and recommendations      288 

 

21.3 International child abduction       289 

21.3.1 Comments received        290 

21.3.2 Evaluation and recommendations      290 

 

21.4 Refugee and undocumented immigrant children    292 

21.4.1 Overview of the proposals in Discussion Paper 103    292 

21.4.2 Comments received        293 

21.4.3 Evaluation and recommendations      293 

 

21.5 Trafficking of children across borders     294 

21.5.1 Comments received        294 

21.5.2 Evaluation and recommendations      294 

 

CHAPTER 22 
A NEW COURT STRUCTURE FOR SERVING THE NEEDS OF CHILDREN 
22.1 Introduction         296 

22.2 Comments received        296 

22.3 Evaluation and recommendations      303 

 

CHAPTER 23 
MONITORING THE IMPLEMENTATION OF THE NEW CHILD CARE LEGISLATION 
23.1 Introduction         311 

23.2 Overview of the proposals in Discussion Paper 103    311 

23.3 Comments received        313 

23.4 Evaluation and recommendations      314 

 

CHAPTER 24 
GRANTS AND SOCIAL SECURITY FOR CHILDREN 
24.1 Introduction         316 



 xx

24.2 Overview of the current law       316 

24.3 Overview of the proposals in Discussion Paper 103    318 

24.4 Comments received        320 

24.5 The report of the Committee of Inquiry into a Comprehensive System of Social 

Security for Children (the Taylor Committee report)    324 

24.6 Evaluation and recommendations      332 

 

ANNEXURE A: LIST OF RESPONDENTS TO DISCUSSION PAPER 103 
 
ANNEXURE B: LIST OF WORKSHOPS HELD AND CONFERENCES 

ATTENDED 
 
ANNEXURE C: BILL 



 xxi

LIST OF SOURCES 
 
 
Australian Law Reform Commission, Report 84 Seen and heard: priority for children 
in the legal process 1997. 
 
Barnard, Cronjé and Olivier South African Law of Persons and Family Law (3rd 
edition) Durban: Butterworths 1994. 
 
Barnes–September Rose, Mayne Anne and Brown-Adam Ingrid (eds) The National 
Consultative Conference against the Sexual Exploitation of children 16 – 18 March 
1999, section III.  
 
Bartholdson Őrjan Corporal punishment of children and change of attitudes – a 
cross cultural study 2001. 
 
Baumrind D, Larzelere R E and Cowan P A ‘Ordinary physical punishment: Is it harmful? 
Comment on Gershoff (2002)’ (2002) 128(4) Psychological Bulletin 580 – 589. 
 
Bitensky SH ‘Spare the rod, embrace our humanity: Toward a new legal regime 
prohibiting corporal punishment of children’ (1998) 31 University of Michigan Journal 
of Law Reform 353 – 474. 
 
Children’s Institute, UCT ‘Policy summary of the Report of the Committee of Inquiry into a 
Comprehensive Social Security System for South Africa’ June 2002, compiled for 
ACCESS. 
 
Cooper, DM and Ball, D Social Work and Child Abuse London: BASW 1987. 
 
Copeland P ‘Recommendation: Ban on solvents to minors’ Legal Resource Centre. 

 
Corby >Alternative Theory Bases in Child Abuse and Neglect= in Stainton Rogers et al 
(ed) Child Abuse and Neglect - Facing the Challenge London: Open University 1989. 
 
‘Corporal punishment, physical abuse, and the burden of proof: Reply to Baumrind, 
Larzelere, and Cowan (2002), Holden (2002), and Parke (2002)’ (2002) 128(4) 
Psychological Bulletin 602 – 611. 
 
Davel C J and Jordaan R A ‘Het die kind se belange uiteindelik geseëvier?’ 1997 De 
Jure 330. 
 
Deisz et al ‘Reasonable cause: a qualitative study of mandated reporting’ 1996 20(4) 
Child Abuse and Neglect 276. 
 
Department of Education White Paper 6 on Special Needs Education July 2001. 
 
Department of Health National Policy on testing for HIV (unpublished – latest draft 
received from the Department of Health on 2 July 2001). 
 



 xxii

Department of Social Development inputs to yearbook 2001/2002: Internet 
www.welfare.gov.za 
 
Department of Social Welfare Strategic Directions (post-election briefing paper) 1996. 
 
Department of Welfare Financing Policy: Developmental Social Welfare Services 
March 1999. 
 
Department of Welfare Project Go - Programme of Action December, 1998. 
 
Department of Welfare Report of the Lund Committee on Child and Family Support 
1996. 
 
Dickey Anthony Family Law (third edition) Sydney: LBC Information Services 1997. 
 
Dingwall >Labelling children as abused or neglected’ in Stainton Rogers et al (ed) Child 
Abuse and Neglect - Facing the Challenge London: Open University 1989. 
 
Durrant J E ‘Evaluating the success of Sweden’s corporal punishment ban’ (1999) 23 
Child Abuse and Neglect 435 – 448. 
 
Durrant J E ‘Trends in youth crime and well-being since the abolition of corporal 
punishment in Sweden’ (1999) 31 Youth and Society 437 – 455. 
 
Eekelaar John and Nhlapo Thandabantu (eds) The Changing Family: International 
Perspectives on the Family and Family Law Oxford, England: Hart Publishing 1998. 
 
EPOCH-USA Legal reforms: Corporal punishment of children in the family 2000, 
Internet  http://www.stophitting.com/legalreform.php . 
 
Fairall Shirley ‘Who’s the boss?’ Fair Lady 25 April 2001, p. 71 
 
Faller K Child Sexual Abuse - an Interdisciplinary Manual for Diagnosis, Case 
Management and Treatment London: Macmillan 1989. 
 
‘Family Courts: A Cinderella condemned to cinders?’ (2002) 1:7 Bulletin, Centre for 
Applied Legal Studies. 
 
Final Report (1994) of the Goldstone Commission of inquiry regarding the 
prevention of public violence and intimidation.  
 
Final Report (1997) of the Royal Commission on Human Relationships (Vol 4, par2, 
p. 98), quoted by Dickey Family Law (third edition) Sydney: LBC Information Services 
1997. 
 
Gershoff E T ‘Corporal punishment by parents and associated child behaviors and 
experiences: A meta-analytical and theoretical review’ (2002) 128(4) Psychological 
Bulletin 539 -579. 
 
Gorenberg Carol A ‘Fathers’ rights vs. children’s best interests: Establishing a predictable 
standard for California adoption disputes’ (1997) Vol. 31 No. 2 Family Law Quarterly 



 xxiii

169. 
 
Guide to Adoption Practice. 
 
Hague Convention on the Civil Aspects of International Child Abduction, 1980. 
 

Hague Convention on Protection of Children and Cooperation in respect of Inter-country 

Adoptions, 1993. 

 
Hahlo and Kahn The Union of South Africa: The Development of its Laws and 
Constitution Cape Town: Stevens 1960.  
 
Heaton J ‘The relevance of race and classification in terms of the Population Registration 
Act 30 of 1950 for adoption in South Africa’ (1989) 106 South African Law Journal 713. 
 
Holden G W ‘Perspectives on the effects of corporal punishment: Comment on Gershoff 
(2002)’ (2002) 128(4) Psychological Bulletin 590 – 595. 
 
Human Sciences Research Council Key findings of Nelson Mandela/HSRC study on 
HIV/AIDS 2002. 
 
Hutchison E D ‘Mandatory reporting laws: Child protective case finding gone awry?’ 
(January 1993) Vol.38 No.1 Social Work 57. 
 
IMC Minimum Standards: South African Child and Youth Care System May 1998. 
 
John B ‘Prejudice passed off as screening’ (February / March 2000) ChildrenFIRST 9. 
 
Jordaan R A and Davel C J ‘Die Fraser trilogie’ 1997 De Jure 394. 
 
Joubert D J ‘Interracial adoptions: Can we learn from the Americans?’ (1993) 110 South 
African Law Journal 726. 
 
Lind Graig >Sexual orientation, family law and the transitional Constitution= (1995) 112 
South African Law Journal 481.  
 
Litchman Lori ‘Pennsylvania High Court OKs Second-Parent Adoption’ (21 August 2002)                        
http://www.law.com/servlet/C.../View&c=LawArticle&cid=1029689036632&t=LawArticl  
Accessed on 26 August 2002. 
 
Loney M >Child Abuse in a Social Context’ in Stainton Rogers et al (ed) Child Abuse 
and Neglect -Facing the Challenge London: Open University 1989. 
 
Lynch M, 2000: Keynote address, ISPCAN Congress, Durban. 
 
Matshekga J ‘Toothless bulldogs? The Human Rights Commissions of Uganda and 
South Africa: A comparative study of their independence’ (2002) African Human Rights 
Law Journal 68. 
 



 xxiv

Ministry of Health and Social Affairs Sweden Ending corporal punishment: Swedish 
experience of efforts to prevent all forms of violence against children – and the 
results 2001. 
 
Mohamed Paleker ‘Mountains promised, molehills delivered – mediation in the Family 
Court’ (2002) Vol. 10(1) Juta’s Business Law 13. 
 
Molo Songololo The trafficking of Children for Purposes of Sexual Exploitation – 
South Africa August 2000. 
 
Mosikatsana Tshepo ‘Comment on The Adoption by K and B, Re (1995) 31 CRR (2D) 
151 (Ont Prov Div)’ (1996) 12 South African Journal on Human Rights 582. 
 
Motsikatsana T ‘Examining class and racial bias in the adoption process and the viability 
of transracial adoptions as a policy preference: A further reply to Professors Joubert, 
Pakati and Zaal’ (1997) 13 South African Journal on Human Rights 602. 
 
Motsikatsana T ‘Transracial adoptions: Are we learning the right lessons from the 
Americans and Canadians? - A reply to Professors Joubert and Zaal’ (1995) 112 South 
African Law Journal 606. 
 
Motsikatsana T L ‘Is papa a rolling stone?  The unwed father and his child in South 
African law - A comment on Fraser v Naudé’ (1996) 29 Comparative and International 
Law Journal of South Africa  154. 
 
Muller and Rencken-Wentzel Suggested changes to the laws affecting children: 
Separation and Divorce February 2002. 
 
National Coalition for Child Protection Reform, 2000: Issue Paper 6 - Child Abuse and 
Poverty: http://www.ncccpr/org/newissues.html. 
 
National Committee on Child Abuse and Neglect Proposed National Strategy on Child 
Abuse and Neglect Pretoria: Department of Welfare, 1996. 
 
New Zealand Law Commission Preliminary Paper 47: Family Court Dispute 
Resolution (2002). 
 
Parke R D ‘Punishment revisited – Science, values, and the right question: Comment on 
Gershoff (2002)’ (2002) 128(4) Psychological Bulletin 596 – 601. 
 
Parton N The Politics of Child Abuse London: MacMillan 1985. 
 
Porteus K, Vally S and Ruth T ‘Alternatives to corporal punishment – Growing discipline 
and respect in our classrooms’ Wits Education Policy Unit 2001. 
 
Report on Children’s Rights (2002), Community Law Centre, University of the Western 
Cape. 
 
Report on the Access Child Participation Process (2002), Alliance for Children’s 
Entitlement to Social Security. 



 xxv

Research highlights of the latest MRC Annual Report (19 September 2002), Medical 
Research Council of South Africa. 
 
Robinson J A ‘An introduction to the international law on the rights of the child relating to 
the parent-child relationship’ (2002) Vol. 13(2) Stellenbosch LR 309. 
 
Save the Children Sweden Ending corporal punishment of children – Making it 
happen 2001. 
 
Singh Divya ‘Adoption of children born out of wedlock’ (1996) 29 De Jure 305. 
 
Sloth-Nielsen J and Van Heerden B ‘The constitutional family: developments in South 
African Family Law jurisprudence under the 1996 Constitution’ (2002), (unpublished). 
 
South African Law Commission Report on Surrogate Motherhood (Project 65) 1993. 
 
South African Law Commission Report on the Investigation into the Legal Position of 
Illegitimate Children Project 38 October 1985. 
 
Transforming the present – Protecting the future: Draft Consolidated Report of the 
Committee of Inquiry into a comprehensive system of Social Security for South 
Africa March 2002, Internet: www.socdev.gov.za 
 
UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women 
and Children, Supplementing the UN Convention against Trans-national Organised 
Crime, 2000. 
 
Van der Linde A and Labuschagne J M T ‘Strafregtelike aanspreeklikheid weens die 
skending van ‘n omgangsreg van ‘n ouer met sy / haar kind deur die ander ouer’ (2001) 
Vol. 22(1) Obiter 153. 
 
Van der Vyver and Joubert Persone- en Familiereg (2nd edition) Cape Town: Juta 
1985. 
 
Van Heerden et al Boberg’s Law of Persons and the Family (2nd edition) Kenwyn: 
Juta and Co. 1999. 
 
Warner J and Hansen D ‘The identification and reporting of physical abuse by 
physicians: a review and implications for research’ (1994)18 Child Abuse and Neglect 
11-25. 
 
Zaal N ‘Avoiding the best interests of the child: Race-matching and the Child Care Act 74 
of 1983' (1994) 10 South African Journal on Human Rights 372. 
 
Zaal N and Matthias C ‘Local government and the provision of child care services: An 
essential area for legislative reform’ (2002) 119:1 South African Law Journal 138. 
 



 xxvi

TABLE OF CASES 
 
 
C v Commissioner of Child Welfare, Wynberg 1970 2 SA 76 (C). 
 
Canadian Foundation for Children, Youth and the Law and the Attorney General v  
The Canadian Teachers’ Federation, the Coalition for Family Autonomy and the 
Ontario Association of Children’s Aid Societies case no C34794/2002. 
 
Christian Lawyers Association of S A v Minister of Health1998 4 SA 1113 (T). 
 
Cohen v Minister for the Interior 1942 TPD 151. 
 
Constantia Versekeringsmaatskappy v Victor 1986 1 SA 601 (A). 
 
Dawood and another v Minister of Home Affairs and others; Shalabi and another v 
Minister of Home Affairs and others; Thomas and another v Minister of Home 
Affairs and others 2000 3 SA 936 (CC); 2000 (8) BCLR 837 (CC). 
 
De Vos case, Case no. 23704/2001, judgment delivered on 09/2001 (TPD). 
 
Dunsterville v Dunsterville 1946 NDP 594.  
 
Fortune v Fortune 1995 3 SA 348 (A). 
 
Fraser v Children’s Court, Pretoria North 1997 2 SA 261 (CC). 
 
Government of the Republic of South Africa v Grootboom and others 2000 (11) 
BCLR 1169 (CC); 2001 1 SA 46 (CC). 
 
Kemp v Kemp 1958 3 SA 736 (D). 
 
Minister for Welfare and Population Development v Fitzpatrick and others 2000 (3)  
SA 422 (CC). 
 
Mohaud v Mohaud 1964 4 SA 348 (T). 
 
Napolitano v Commissioner of Child Welfare, Johannesburg 1965 1 SA 742 (A). 
 
National Coalition for Gay and Lesbian Equality and others v Minister of Home 
Affairs and others 2000 2 SA 1 (CC); 2000 (1) BCLR 39 (CC). 
 
Re J (an infant) 1981 2 SA 330 (Z).  
 
Satchwell case Case CCT 45/01, decided on 25 July 2002. 
 
Schwartz v Schwartz 1984 4 SA 467 (A).  
 
Sonderup v Tondelli and another 2001 1 SA 1171 (CC). 
 
SW v F 1997 1 SA 796 (O). 



 xxvii

Tabb v Tabb 1909 TS 1033.  
 
V v V 1998 4 SA 169 (C).  
 
Van der Linde v Van der Linde 1996 3 SA 509 (O). 
 
Van Rooyen v Van Staden 1984 1 SA 800 (T). 
 
Venter v Die Meester 1971 4 SA 482 (T). 
 
Y v Acting Commissioner of Child Welfare, Roodepoort 1982 4 SA 112 (T). 
 
 



 xxviii

SELECT LEGISLATION 
 
 
Adoption Matters Amendment Act, Act No. 56 of 1998. 
 
Age of Majority Act, Act No.57 of 1972. 
 
Application of Health Standards in Traditional Circumcision Act, 2001 (Eastern Cape). 
 
Basic Conditions of Employment Act, Act No.75 of 1997. 
 
Births and Deaths Registration Act, Act No.51 of 1992. 
 
Births and Deaths Registration Amendment Bill 53 of 2001. 
 
Broadcasting Act, Act No.4 of 1999. 
 
Child Care Act, Act No.74 of 1983. 
 
Child Care Amendment Act, Act No.86 of 1991. 
 
Children’s Status Act, Act No. 82 of 1987. 
 
Choice on Termination of Pregnancy Act, Act No.92 of 1996. 
 
Constitution of the Republic of South Africa, Act No.108 of 1996. 
 
Criminal Procedure Act, Act No.51 of 1977. 
 
Divorce Act, Act No.70 of 1979. 
 
Domestic Violence Act, Act No.116 of 1998. 
 
Drugs and Drug Trafficking Act, Act No. 140 of 1992. 
 
Film and Publications Act, Act No. 65 of 1996. 
 
General Law Further Amendment Act, Act No. 93 of 1962. 
 
Ghana: The Children's Act, Act No.560 of 1998. 
 
Guardianship Act, Act No.192 of 1993. 
 
Hague Convention on the Civil Aspects of International Child Abduction Act, Act No. 72 
of 1996. 
 
Immigration Bill 2000. 
 
Independent Broadcasting Authority Act, Act No.153 of 1993. 
 
Independent Communications Authority of South Africa Act, Act No.13 of 2000. 



 xxix

India: Children’s Code Bill of 2000. 
 
Ireland Children Bill of 1999. 
 
Kenya: Children Bill of 1998. 
 
Law of Evidence Amendment Act, Act No. 45 of 1988. 
 
Lesotho Children’s Protection Act, Act No.6 of 1980. 
 
Liquor Act, Act No.27 of 1989. 
 
Local Government: Municipal Structures Act, Act No.117 of 1998. 
 
Maintenance Act, Act No.99 of 1998. 
 
Matrimonial Affairs Act, Act No. 37 of 1953. 
 
Mediation in Certain Divorce Matters Act, Act No. 24 of 1987. 
 
Namibia: Draft Children’s Act of 1996. 
 
Natural Fathers of Children born out of Wedlock Act, Act No. 86 of 1997. 
 
Northern Province Initiation Schools Act, Act No.6 of 1996. 
 
Prevention and Treatment of Drug Dependency Act, Act No.20 of 1992. 
 
Prevention of Family Violence Act, Act No.133 of 1993. 
 
Promotion of Equality and Prevention of Unfair Discrimination Act, Act No.4 of 2000 
 
Recognition of Customary Marriages Act, Act No. 120 of 1998. 
 
Refugees Act, Act No.130 of 1998. 
 
Sexual Offences Act, Act No.23 of 1957. 
 
Social Assistance Act, Act No. 59 of 1992. 
 
Social Service Professions Act, Act No.110 of 1978. 
 
Social Work Act, Act No.110 of 1978. 
 
South African Law Commission Act, Act No.19 of 1973. 
 
South African Schools Act, Act No.84 of 1996. 
 
The Constitution of the Republic of South Africa, Act No.108 of 1996. 
 
Tobacco Products Control Act, Act No.83 of 1993 



 xxx

UK: Children Act of 1989. 
 
Wills Act, Act No.7 of 1953. 
 


